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I. INTRODUCTION

1. In this proceeding, we are seeking to remove regulatory obstacles to the offering
to consumers of Calling Party Pays (CPP) services by Commercial Mobile Radio Services
(CMRS) providers. Based on experience overseas and the substantial interest of several
CMRS providers in offering CPP, we believe the potential exists in the U.S. for the wider
availability of CPP offerings to benefit the development of local competition and to provide
an important new alternative to consumers who have not previously used CMRS extensively.
Our goal in this proceeding is to help ensure that the success or failure of CPP offerings to
reach this potential reflects the commercial judgments of service providers and the informed
choices of consumers, both wireless and wireline, rather than unnecessary regulatory or legal
obstacles and uncertainties.

2. Today in the United States, the presubscribed customer of a CMRS provider —
“the called party” — generally pays all charges associated with incoming calls.' Under CPP,
a CMRS provider makes available to its subscribers an offering whereby the party placing the
call to a CMRS subscriber pays at least some of the charges associated with terminating the
call, including most prominently charges for the CMRS airtime. For purposes of this
Declaratory Ruling and Notice of Proposed Rulemaking (Notice), “CPP” refers to the CMRS
service offering described in this paragraph. While CPP is widely availdble abroad, it is
offered on only a very limited basis by some CMRS carriers in a few areas in the United
States.

3. In this Notice, we propose solutions to obstacles that may be impeding the ability
of carriers interested in offering CPP from doing so. CPP holds the potential for making
mobile wireless services more attractive to large numbers of customers who do not subscribe
today, and spurring the acceptance and development of services offered by mobile wireless
telecommunications providers as competitive alternatives to the services of local exchange
carriers (LECs). There is significant evidence that CPP would help encourage CMRS
subscribers to leave their handsets on and available to receive incoming calls because they
would not be incurring as high a cost for receiving calls on a usage-sensitive basis. This
increases the use of mobile wireless services, and provides certain benefits to both calling
parties, who otherwise would not be able to complete calls to CMRS subscribers who keep
their phones off, and CMRS subscribers, who would no longer have an economic incentive to
avoid or minimize the acceptance of calls. These benefits may be especially significant for
price-conscious customers who find that the flat-rate plans that come with large numbers of

minutes included are too expensive. CPP would also be beneficial to those consumers

' Although our discussion focuses primarily on CPP in the context of two-way mobile telephony, we
recognize that CPP is also an option offered by certain paging carriers, which is often referred to as Paging Party
Pays, or PPP. We encourage paging carriers to provide comments on all areas of our proposals that may present
special challenges when applied to paging services.
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concerned with the ability to control their monthly telecommunications expenses. Thus, CPP
holds the potential for making mobile wireless services more effectively available to large
numbers of customers who do not subscribe today or who strictly limit their usage, and to
spur further competition by offering a different service option that may be particularly
attractive to low-income, and low-volume and mid-volume consumers.

4. If CMRS subscribers do not have to pay for incoming calls, CPP may spur the
development and acceptance of services offered by mobile wireless telecommunications
providers as competitive alternatives to the services of LECs. Certain CMRS providers
believe that CPP can have a significant positive impact on the offering of mobile wireless
services in this country, and are asking the Commission to take those steps within its authority
to help facilitate their offering of CPP as an additional service choice for consumers.

II. BACKGROUND AND EXECUTIVE SUMMARY

5. Pursuant to the mandates of the 1993 Budget Reconciliation Act (1993 Budget
Act)? and the 1996 Telecommunications Act (Telecom Act of 1996)°, this Commission is
committed to removing obstacles to the growth of competition of all telecommunications
services, including CMRS. In a Notice of Inquiry issued in late 1997, the Commission sought
information on several issues concerning CPP, including how the calling party should be
informed of the charges that will be incurred, and the technical and contractual requirements
that are needed for implementation of the service option.* The Notice of Inquiry also asked
whether there are reasons to. initiate actions to facilitate the availability of CPP as a means to
foster competition in the local exchange market, i.e., whether wider availability would enable
CMRS providers to compete more readily with LEC wireline services — and as an option to
increase consumer choices for local phone service.” The Commission received comments in
response to the Notice of Inquiry® and received additional information in response to a Petition

? Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, 107 Stat. 312 (1993).

* Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996).

* Calling Party Pays Service Option in the Commercial Mobile Radio Services, WT Docket No. 97-207,
Notice of Inquiry, 12 FCC Rcd 17693 (1997) (Notice of Inquiry or NOI).

S Id. at 17693-94, 17695 (paras. 1, 5).

¢ In response to the Notice of Inquiry, we received 30 comments and 21 reply comments. A list of
pleadings, together with short title references used to cite commenting parties, is contained in Appendix A.
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for Expedited Consideration subsequently filed by CTIA.” In December, 1998, the CTIA
Board of Directors sent a letter to Chairman Kennard affirming the consensus reached by
principal CMRS providers to support CPP as an additional service choice for consumers.?

6. After considering the record received in response to both the Notice of Inquiry and
the CTIA Petition, we conclude that it is appropriate for us to continue this proceeding to
address a number of issues that may be impeding the ability of carriers that are interested in
providing CPP offerings to consumers in the United States from doing so. Specifically, we
are issuing this Notice to help facilitate the wider availability of CPP, and to consider possible
actions this Commission could take to address several key issues associated with the offering
of CPP service, including calling party notification and billing and collection. Specifically,
we take the following actions.

7. Because we find that there is some uncertainty about the regulatory status of CPP,
we issue a Declaratory Ruling clarifying that service offered with a CPP option, as defined
above, still qualifies as CMRS service. In the Notice we consider important calling party
notification issues. First, we consider a uniform notification standard to protect calling
parties by providing them with sufficient information to make an informed decision before
completing a CPP call to a wireless subscriber and incurring charges. We also ask how we
may work cooperatively with the states to develop such a notification system. We also seek
comment on possible additional measures. Second, we discuss and seek comment on whether
the proposed notification is sufficient to create an “implied-in-fact” contract between the caller
and the CMRS carrier. Third, we discuss whether there is any need for Commission action to
protect callers from excessive rates for CPP calls. Fourth, we discuss how CMRS providers
may bill and collect from the calling party for calls to CPP subscribers, including LEC billing
and collection. We also seek comment at various points on issues relating to the accessibility
of CPP offerings to people with disabilities, including Telecommunications Relay Service
(TRS) and text telephene (TTY) users.

7 Petition for Expedited Consideration of the Cellular Telecommunications Industry Association, WT Docket
No. 97-207, Feb. 23, 1998 (CTIA Petition). We received 21 comments and 10 reply comments in response to
the CTIA Petition. See Appendix A.

* Letter from CTIA Board of Directors to W. Kennard, Chairman, FCC (Dec. 16, 1998) (CTIA Letter, Dec.
16, 1998).
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III. DECLARATORY RULING

A. Background/Introduction .

8. We first address the regulatory status of CPP. The Notice of Inquiry specifically
sought comment on the status of CPP under Section 332 of the Communications Act.” Many
parties regard the question as a key threshold issue. For instance, Bell Atlantic Mobile, Inc.
(BAM) and Bell Atlantic recently submitted two ex parte letters requesting that the Wireless
Telecommunications Bureau (WTB), among other things, issue a declaratory ruling that CPP
qualifies as a CMRS offering.'® BAM states its intent to roll out a CPP offering in one or
more of its East Coast markets in the immediate future, and seeks greater certainty regarding
the regulatory status of CPP. In this Declaratory Ruling we clarify that CPP offerings, as
defined above, qualify as CMRS service under the Communications Act and thus would fall
under the regulatory structure set out in Section 332(c)(3) of the Act."" Therefore, providers
of CPP would be treated as common carriers, and state regulation of rates and entry for CPP
would generally be preempted. We seek comment separately in the Notice of Proposing
Rulemaking on the application of that structure to various issues that have arisen regarding
CPP offerings.

B. Positions of the Parties
9. The record reveals disagreement regarding how CPP should be classified, and the

significance of prior Commission statements regarding CPP. Some commenters in the Notice
of Inquiry record argue that states have jurisdiction over CPP as a billing practice, while other

® Section 332 of the Communications Act defines CMRS, and describes the general parameters governing the
way in which these services are to be regulated. See 47 U.S.C. § 332.

19 See Letter from S. Tuller, Vice President - Legal and External Affairs, General Counsel, and Secretary,
BAM, to T. Sugrue, Chief, WTB, (Feb. 4, 1999) (BAM Letter, Feb. 4, 1999); Letter from D. Brittingham,
Director - Wireless Matters, Government Relations, Bell Atlantic, to J. Schlichting, Deputy Bureau Chief, WTB,
(Mar. 1, 1999) (Bell Atlantic Letter, Mar. 1, 1999). BAM also asks that the Bureau clarify that the format of
the notice to the calling party as planned by BAM is just and reasonable and establishes informed consent. This
part of BAM request is discussed later in the Notice of Proposed Rulemaking section of this order. See para. 41.

"'47, U.S.C. § 332(c)(3). We take this action on our own motion pursuant to Section 1.2 of the
Commission’s Rules, 47 C.F.R. § 1.2. While declaratory rulings are not subject to provisions of the
Administrative Procedure Act, Pub. L. No. 105-394 (codified at 5 U.S.C. §§ 553(b)- 553(c)), requiring notice
and opportunity for comment, we note that this issue was addressed in the NOI, which was published in the
Federal Register, 62 Fed. Reg. 58700 (1997), and comments were received, which we have considered in issuing
our decision. The Declaratory Ruling will be published in the Federal Register. Our Declaratory Ruling does
not apply to possible CPP-like offerings, discussed below in the Notice of Proposed Rulemaking, paras 73 -74,
where the party calling a CMRS provider’s customer does not become a customer of that provider for that call,
but instead incurs charges from his or her own carrier, such as the wireline LEC.
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commenters support Commission jurisdiction, relying on the rationale that CPP is a CMRS
service. ’

10. Many commenters, such as PCIA,"? argue that CPP is CMRS, that CPP satisfies
the regulatory definition of a CMRS service, and thus is subject to the provisions of Section
332 of the Act.” BAM submits that CPP comports with the statutory definition of CMRS set
out in Sections 3(n) and 332 of the Communications Act and Part 20 of the Commission’s
rules.'* Several parties contend that because CPP is a means of providing airtime on CMRS
networks, and the rates charged for this airtime are CMRS rates, CPP should be classified as
CMRS."” Further, CTIA describes CPP as a mechanism designed to compensate CMRS
providers for calls made to wireless customers that is no different from any other CMRS rate
mechanism, except for a change in the entity charged.'

11. Some parties contend, to the contrary, that CPP is merely a billing practice. SBC
asserts that determining which end user pays for a call and obtaining payments is a billing and
collection service. According to SBC, billing services are administrative services and not
telecommunications services, as explained in the description of billing and collection services
in 1996 Non-Accounting Safeguards Order that addresses Sections 271-272 of the Act.'” SBC
argues that the House Report on Section 332 illustrates that among the matters within the
scope of “other terms and conditions of [CMRS]” under Section 332(c)(3)(A)'® are customer
billing information and practices, billing disputes, and other consumer matters that remain

12 See, e.g., PCIA Comments to NOI at 3-4; Motorola Comments to NOI at 8-10; Bell Atlantic Letter,
Mar. 1, 1999 at 2. .

' 47 U.S.C. § 332.

' See BAM Letter, Feb. 4, 1999 at 3 (referring to 47 U.S.C. §§ 3(n) (current version at 47 U.S.C. § 3(27)
(1996), 332, and 47 C.F.R. Part 20).

15 See generally, Bell Atlantic Comments to NOI at 6; GTE Comments to NOI at 18-21,

'® CTIA Comments to NOI at 14-15.

" See SBC Comments to NOI at 3-4, citing Implementation of the Non-Accounting Safeguards of Sections
271 and 272 of the Communications Act of 1934, as amended, CC Docket No. 96-149, First Report and Order,
11 FCC Red 21905, 22007 (para. 217) (1996) (Non-Accounting Safeguards Order), and Implementation of the
Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, as amended, CC
Docket No. 96-149, Notice of Proposed Rulemaking, 11 FCC Rcd 18877 (1996) (Non-Accounting Safeguards
Notice). See 47 U.S.C. §§ 271-272.

¥ 47 U.S.C. § 332(c)(3)(A).
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under state authority.' U S West also contends that CPP is solely a billing service.” The
National Association of Regulatory Utility Commissioners (NARUC) has stated that CPP is a
“service billing option,” not a service option.”’ Taking yet another approach, the Ohio PUC
asserts that CPP is a LEC service rather than CMRS.* '

12. The parties have analogously differing views about the import of various past
Commission statements. In the Arizona Decision, we denied a petition by the Arizona
Corporation Commission (ACC) requesting authority under the Communications Act to retain
state regulatory authority over the rates of intrastate CMRS and the entry of CMRS providers
within Arizona.” In the course of the discussion, the Commission dismissed an argument by
ACC that its intervention into a matter concerning CPP “customer billing” was evidence of
the continued need for state rate regulation of CMRS. The Commission stated:

“Under the Communications Act, however, billing practices are considered ‘other terms and
conditions’ of CMRS offerings, not rates, and the ACC retains authority to regulate such
practices. Regulatory activity concerning such practices is not justification for continued rate
regulation authority.”*

13. Those parties arguing that CPP is a billing practice contend generally that the
Arizona Decision supports this view.” In contrast, several commenters contend that the
Commission’s description of CPP in the Arizona Decision was not part of its holding in the
case, and is therefore dicta.? These parties further argue that the decision does not examine
the nature of CPP and that the description of CPP is not based on an analysis of whether state

'* SBC Comments to NOI at 5, citing H.R. Rep. No. 103-111, at 261 (1993) (House Report).
% See U S West Comments to NOI at 1-3.

! See Resolutions Regarding the FCC Inquiry on the CMRS "Calling Party Pays" Service Option, NARUC,
(Mar. 4, 1998) (NARUC Resolution).

# Ohio PUC Comments to CTIA Petition at 3.

¥ Petition of Arizona Corporation Commission to Extend State Authority over Rate and Entry Regulation of
All Commercial Mobile Radio Services and Implementation of Sections 3(n) and 332 of the Communications
Act, PR Docket No. 94-104 and GN Docket No. 93-252, Report and Order and Order on Reconsideration, 10

FCC Rcd 7824, 7837 (paras. 15-17) (1995) (Arizona Decision). In this proceeding, the ACC sought to continue
to regulate CMRS rates pursuant to the criteria set forth in Section 332(c)(3) of the Act, 47 U.S.C. § 332(c)(3).

* Arizona Decision, 10 FCC Rcd at 7837 (paras. 15-17).
¥ See, e.g., SBC Comments to NOI at 3-7; U S West Comments to NOI at 8.

* See GTE Comments to NOI at 19; Motorola Comments to NOI at 14; PCIA Comments to NOI at 9;
Sprint Spectrum Comments to NOI at 19.
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regulation of CPP constitutes regulation of CMRS rates or entry under Section 332.”
Moreover, Motorola argues that, if the Arizona Decision is read to give the states the authority
to regulate all aspects of CPP, it would run counter to the Commission’s authority under
Sections 332(c) and 2(b) of the Communications Act, and thus, should be overruled.”® Bell
Atlantic further contends that while the discussion of CPP is not the focus of the Arizona
Decision, that Order, when properly read, confirms that CPP is CMRS.”

C. Discussion

14. In this Declaratory Ruling we clarify the regulatory status of CPP offerings. We
address various critical issues regarding the implications of that regulatory classification in the
NPRM.

15. We find that CPP offerings, as defined in paragraph 2 above, are properly
classified as CMRS services pursuant to Section 332 of the Act.*® We turn, first, to the
statutory language, along with our implementing rules,”’ that define “commercial mobile radio
service,” or “CMRS.” In order to determine whether a particular service could constitute
CMRS, we look to Section 332(d) of the Act. As provided by the statute,*

the term “commercial mobile service” means any mobile service (as defined in section 3)
that is provided for profit, and makes interconnected service available (A) to the public or
(B) to such classes of eligible users as to be effectively available to a substantial portion
of the public, as specified by regulation by the Commission . . . .

Section 3 of the Act and Section 20.3 of the Commission’s Rules, in turn, define the term
“mobile service” in pertinent part as “a radio communication service carried on between
mobile stations or receivers and land stations, and by mobile stations communicating among
themselves.™ The Act further specifies the definition of radio communication as follows:
“The term ‘radio communication’ or ‘communication by radio’ means the transmission by

7 See CTIA Comments to NOI at 13; GTE Comments to NOI at 19; Motorola Comments to NOI at 14-15.
 Motorola Comments to NOI at 14-15; Motorola Reply Comments to NOI at 10.
* Bell Atlantic Letter, Mar. 1, 1999 at 1.
¥ 47 US.C. § 332.
*! Section 20.3 of the Commission’s Rules, 47 C.F.R. § 20.3.
.47 US.C. § 332(d)(1).
47 U.S.C. § 3(27); Section 20.3 of the Commission’s Rules, 47 C.F.R. § 20.3.
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radio of writing, signs, pictures, and sounds of all kinds, including all instrumentalities,
facilities, apparatus, and services (among other things, the receipt, forwarding, and delivery of
communications) incidental to such transmission.™* .

16. We find, first, that CPP offerings would meet the “mobile service” part of the
definition. In CPP, the calling party, whether from a land or mobile station, would be
seeking to use radio spectrum and related wireless network facilities to transmit writing, signs,
pictures and sounds to a mobile station.”> CPP would also be provided “for profit,” as
required by the statute.”* Whether the payment for a call to a mobile subscriber comes from
the calling party or from the mobile subscriber under CPP, the payment accrues directly to
and compensates the CMRS provider of the mobile “communications service” for providing
service to the mobile subscriber. We further find that CPP would meet the “interconnected
service” criterion of the definition for commercial mobile radio service.’” Under CPP, a
calling party would be sending a message over the “public switched network,” as those terms
are defined by the regulation, to reach the mobile phone of the CMRS subscriber. Finally, we

% 47 U.S.C. §3(33).

3% Section 3(28) of the Act defines “mobile station” as “a radio-communications station capabie of being
moved and which ordinarily does move.” 47 U.S.C. § 3(28). This includes paging units as well as mobile
telephone handsets used in subscribing to CMRS.

3 Commission regulation, as adopted pursuant to the CMRS Second Report and Order, Implementation of
Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of Mobile Services, GN Docket 93-
252, Second Report and Order, 9 FCC Rcd 1411, 1425, 1427-28 (paras. 39-43) (1994) (CMRS Second Report
and Order), recon. pending (adopting Section 20.3), further delineates the statutory definition. Section 20.3(a)(1)
adds to the phrase, “provided for profit,” the following language: “i.e., with the intent of receiving compensation
or monetary gain.” Section 20.3(a)(1) of the Commission’s Rules, 47 C.F.R. § 20.3(a)1).

3747 U.S.C. § 332(d); Section 20.3 of the Commission’s Rules, 47 C.F.R. § 20.3. That criterion, set forth in
Section 332(d)(2) and explicated by Section 20.3(a)(2) of the Commission’s Rules, provides that interconnected
service is a service that “is interconnected with the public switched network . . . , that gives subscribers the
capability to communicate to or receive communications from all other users on the public switched network.”
CMRS Second Report and Order, 9 FCC Red at 1434 (paras. 54-55); Section 20.3 of the Commission’s Rules,
47 C.F.R. § 20.3. Further, the definition of “interconnected” in the CMRS context comprises a “direct or
indirect, connection through automatic or manual means (either by wire, microwave, or other technologies) to
permit the transmission of messages or signals to or from points in the public switched network.” Section 20.3
of the Commission’s Rules, 47 C.F.R. § 20.3; see CMRS Second Report and Order, 9 FCC Rcd at 1435 (para.
56). The regulation also specifies that the definition of “public switched network” includes “{ajny common
carrier switched network, whether by wire or radio, including local exchange carriers, interexchange carriers, and
mobile service providers . . . .” Section 20.3 of the Commission’s Rules, 47 C.F.R. § 20.3. The Commission is
authorized to define “public switched network,” pursuant to Section 332(d) (defining the term “interconnected
service” as “service that is interconnected with the public switched network (as such terms are defined by
regulation by the Commission) . . . .” 47 U.S.C. § 332(d)2).
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2938

find that CPP would satisfy the statutory requirement of being “available . . . to the public.
Based on the record here, CMRS providers offering CPP service would be making it available
on nondiscriminatory terms and conditions to all potential subscribers and to calling parties
who want to reach the mobile subscribers who have the CPP service option.”* Thus, CPP
offerings would satisfy the relevant statutory definition for CMRS.

17. Moreover, we find that there is no reference in the statutory definition to who
pays for the call, and no suggestion that CPP, which would satisfy all requirements of the
definition, should be excluded because the calling party pays the airtime charges.” Whether
the payment obligation to the CMRS provider for using that airtime falls on the party
initiating the call (CPP) or on the party receiving the call, the underlying transmission and
wireless network facilities remain the same as those currently used to provide CMRS and, as
described, would be subject to Section 332 of the Act.* In agreeing to pay for the call to the
CMRS subscriber, the calling party becomes, for the purpose of completing the call, a
customer of the CMRS provider. Placement of a CPP call by the calling party thus operates
similarly to casual calling services whereby the call to a mobile user does not require the
calling party to establish an account, or presubscribe, with the CMRS provider.*! Thus, a
CPP offering, while transferring some payment aspects of the call to a customer other than the
owner of the mobile phone, does not in any fashion alter the regulatory classification of the
call.¥

18. We also reject the view that classifying CPP as CMRS is inconsistent with the
Arizona Decision. In that decision, we gave only limited attention to the regulatory
classification of CPP, but instead focused on addressing ACC’s case for continued rate

* 47 U.S.C. § 332(dX1).

* Because we have concluded CPP meets the three definitional elements established in paragraphs (1)
through (3) of Section 20.3(a), we find that it is not necessary to consider the alternative definition of
“functional equivalent” of a mobile service and whether CPP would satisfy it or whether certain CPP services
would meet the definition established in Section 20.3(c), which includes any service for which a license is
required in a personal communications service under Part 24 of the Commission’s Rules. See Section 20.3(b) of
the Commission’s Rules, 47 C.F.R. § 20.3(b).

© 47 U.S.C. § 332.

! See generally, Policy and Rules Concerning the Interstate, Interexchange Marketplace, CC Docket No. 96-
61, Order on Reconsideration, 12.FCC Red 15014, 15026-27 & n.74 (para. 18) (1997) (Casual Calling
Reconsideration), describing casual calling service; see below para. 51.

“2 Our finding here does not cover possible CPP-like offerings, discussed below in the Notice of Proposed
Rulemaking, paras. 72 -74, where the party calling a CMRS provider’s customer does not become a customer of
that provider for that call, but instead incurs charges from his or her own carrier, such as the wireline LEC. We
seek comment on the regulatory classification of those offerings in the Notice.
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regulation of CMRS generally. For instance, that decision did not address explicitly the
statutory criteria of Section 332(d) as to whether CPP is CMRS, or describe CPP in any
detail. Even so, we agree with BAM that the underlying premise of that order is that the
Commission considered CPP as CMRS, as evidenced by the fact that the Order addressed the
issues there in the context of Section 332. Indeed, the discussion of CPP-related billing
practices in the Arizona Decision simply concerned whether such practices fall within the
scope of * ‘other terms and conditions’ of CMRS offerings.™ Thus, the Arizona Decision
implicitly characterized CPP as a CMRS offering.

19. We also regard the discussion of CPP in the Arizona Decision as dicta. In the
Arizona Decision, the Commission rejected ACC’s argument that it needed continued rate
regulation authority on the basis of two examples, including CPP. In discussing this decision,
the Commission found that it could not conclude that “these isolated incidents constitute a
pattern of anticompetitive practice that might warrant continued state rate regulation.”* The
conclusion regarding “these isolated incidents” holds true whether or not Arizona’s
intervention into a CPP matter involved a CMRS service or a billing practice. Accordingly,
we find that the possible characterization of CPP as a “billing practice” was not essential to
the decision and therefore dicta. Finally, to the extent that the Arizona Decision is found as
holding that CPP does not constitute a CMRS service, we hereby overturn any such holding.

. IV. NOTICE OF PROPOSED RULEMAKING
A. Basis for Initiating Rulemaking

20. The Commission is initiating this Notice of Proposed Rulemaking for two
fundamental reasons. First, the availability of CPP as a service offering for wireless
telephone subscribers has the potential to expand wireless market penetration and minutes of
use and, in so doing, offers an opportunity to provide a near-term competitive alternative to
incumbent local exchange carriers (ILECs) for residential customers. Second, we believe that
there may be obstacles to the widespread introduction of CPP, and that market forces alone
may not eliminate these obstacles.

-** Arizona Decision, 10 FCC Recd at 7837 (para.59) (emphasis added).
“ Id. at 7837 (para. 60) (emphasis added).
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1. Potential Benefits of CPP Offerings

21. In the Notice of Inquiry, we sought comment on the demand-stimulating effects
and other potential benefits of CPP.** Based on the record before us, we find that CPP could
provide several important tangible benefits to telecommunications consumers in the United
States. Although current CPP offerings have been limited in scope, we understand that a
number of carriers are considering launching larger scale rollouts of CPP.* One major
benefit envisioned is the possibility that CPP could ultimately lead to wireless services
becoming a true competitive alternative to the local exchange services offered by ILECs,
particularly for residential customers. Another potential benefit is that CPP could spur
competition within the CMRS market by offering consumers a different and less expensive
wireless service option.

22. Many carrier commenters have argued that subscribership to wireless services
would be expected to increase substantially because, in no longer paying for incoming calls,
consumers would have a much more valuable service, even at current prices.”’” Independent
market analysts have indicated that CPP would make prepaid wireless services, a critically
important and growing segment of the CMRS market,*® more attractive to consumers by
eliminating airtime charges for incoming calls. Because prepaid wireless telephone service
is attracting many new wireless customers from socioeconomic groups that have not

4 NOI, 12 FCC Rcd at 17697-99 (paras. 10-14).
* See, e.g., BAM Letéer, Feb. 4, 1999: Bell Atlantic Letter, Mar. 1, 1999.
47 See, e.g.; AirTouch Reply Comments to NOI at 10, Omnipoint Comments to NOI at 22.

“* Prepaid wireless is an arrangement in which a consumer buys a wireless phone and then pays in advance
for service by buying a card that is applied to an amount of minutes of talk time preset by the wireless carrier.
In some instances, the phone and the amount of minutes are marketed together for a fixed price. A recent study
indicated that over 60% of those who do not currently subscribe to wireless services would be more likely to
subscribe if they had greater control over their monthly wireless expenditures, as would be the case with prepaid
service. CPP & Prepaid Cellular Market Opportunities, STRATEGY ANALYTICS, Oct. 1998, at 18-19. We note
also that Omnipoint, a strong proponent of CPP, recently released first quarter 1999 subscriber data indicating
that approximately 60 percent of its subscriber base is prepaid. L. MUTSCHLER, MERRILL' LYNCH EQUITY
RESEARCH, OMNIPOINT CORP.: 1Q 99 (May 11, 1999).

“ Analysts of the wireless industry have noted the value of CPP as a complementary service to prepaid
wireless. See J.P. MORGAN SECURITIES, WIRELESS VOICE INDUSTRY 29 (Oct. 14, 1998) (finding that CPP adds
substantial utility to the prepaid services, because subscribers can continue to recharge at minimum levels and
still receive unlimited ‘free’ inbound calling, as the calling party is paying); MERRILL LYNCH, THE NEXT
GENERATION III: WIRELESS IN THE U.S. 15 (Mar. 10, 1999) (prepaid has not been a huge factor in the U.S.,
partly because the U.S. does not have CPP).
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previously subscribed to wireless service,” the broad availability of a prepaid option, in which
the subscriber pays only to make calls, would reinforce the trend to much greater wireless
penetration. This may be particularly true among those consumers who may find the
traditional called-party-pays wireless service too expensive because they are charged both to
place and receive calls. Finally, a recent market research study conducted for BAM indicated
that among non-users of wireless phones, 55 percent agree that charging the calling party is a
fair way to charge for incoming calls to a wireless phone.>® The idea that CPP.is a more
equitable approach than the current system of called party pays was also the primary reason
respondents gave for considering CPP favorably.™

23. Many industry analysts and commentators anticipate that CPP is the catalyst
needed to create a significant increase in wireless usage by U.S. subscribers.”® First, CMRS
subscribers who select CPP may be more likely to leave their wireless phones in an activated
mode in order to receive calls because they would not be responsible for paying the associated
charges. Nevertheless, even if CPP were available, some CMRS subscribers may prefer to
keep their mobile phone turned off so they are not disturbed while in a meeting or to
conserve the battery life of their mobile phone. Also, because CPP customers would be
expected to be more willing to give out their wireless phone numbers if they did not have to
pay for incoming calls, they would be much more likely to receive incoming calls. As a
result of the increased accessibility of CPP subscribers, these analysts believe, it is likely that
more calling parties will place calls to wireless subscribers and take advantage of the
opportunity to reach someone who is not tied to one location. This provides the added
benefits to the calling party who will have an increased likelihood of being able to complete a
call to a CPP subscriber, as compared to calling a wireless subscriber with called party pays
service, who may turn his or her wireless phone off in order to help control spending.

24. Second, according to these analysts, to the extent that subscribers are comfortable
with paying a set amount per month for wireless service, CPP will encourage them to increase

*® For example, AirTouch indicates that their prepaid subscribers are younger, have lower income, are less
educated, and are less likely to be married than a traditional AirTouch subscriber who is billed for service. See
Ex parte Letter from P. Riley, Vice President, Federal Regulatory, AirTouch Communications, to M. Salas,
Secretary, FCC (May 7, 1999).

' BAM Ex parte filing of May 27, 1999 at 11-12.

2 Jd at 16.

%} See, e.g., MERRILL LYNCH GLOBAL SECURITIES RESEARCH & ECONOMICS GROUP, CALLING PARTY PAYS
(Mar. 24, 1999); CPP & Prepaid Cellular Market Opportunities, STRATEGY ANALYTICS, Oct., 1998; K.
Beckman, Wireless Should Strive for Bigger Piece of Total Minutes, WIRELESS WEEK, June 29 1998, at 24;
Schmitt: CPP Key to Further Growth, WIRELESS WEEK, Sept. 14, 1998, at 44; Visionaries Ponder Future
Directions of Wireless, COMMUNICATIONS TODAY, Sept. 28, 1998.
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the number of calls they make, up to the amount of their monthly CMRS budget, since they
no longer will need to pay for, or budget for, incoming calls. While we have no data
regarding increased usage of CPP subscribers in the United States, CPP has been credited with
stimulating the usage of wireless telephones in many countries in which it has been
implemented. Experience in countries in which wireless subscribers pay only to place calls
suggests that wireless subscribership and usage increases dramatically once CPP is
implemented. For example, a recent J.P. Morgan Securities research report on the Latin
American telecommunications industry predicted wireless subscriber growth of at least 40
percent in Mexico as a result of the introduction of CPP, and described a doubling of wireless
subscribers in Peru in the two years since CPP was introduced.* Telecommunications
analysts also anticipate a significant increase in wireless subscribership in Chile as a result of
the introduction of CPP in March of this year.”® Interestingly, Argentina introduced CPP in
1997 in two different forms: a full CPP in the interior portions of the country, and a limited
form of CPP in Buenos Aires in which the mobile party still pays for calls from other mobiles
or from certain fixed phones. Where full CPP is offered in the interior portions of Argentina,
over 99 percent of existing subscribers voluntarily switched to the new service. Adoption of
the limited form of CPP in Buenos Aires, on the other hand, was much lower.*® It is not
clear, however, whether this growth is solely attributable to CPP or if other factors also may
be contributing to this growth (e.g. the introduction of prepaid service options).

25. Given the rapid rate of change in the wireless industry around the globe, we
would like to update our record on the experience with CPP and its impacts on the use of -
mobile services in other countries. We therefore seek comment on any recent international
developments that may be relevant to the formulation of a CPP service offering in the U.S.
In addition, we seek comment on recent competitive trends and other CMRS offerings in the
U.S. domestic market that may be relevant to the introduction of a CPP offering in the U.S.

2. Obstacles to CPP Offerings

26. In our Notice of Inquiry regarding CPP, we asked about possible obstacles to
greater availability of this service option. In summary, the responses indicate three areas that

5% SIMON FLANNERY, J.P. MORGAN SECURITIES INC., TELMEX — PLAYING SAFE IN LATIN TELECOMS 10 (Jan.
20, 1999).

* See e.g., Tim Vandenack, Calling Party Pays Brings Mobile to the Mainstream, WIRELESS WEEK, Mar.
15, 1999, at 8A.

¢ Mario Capizzani, Implementing Calling Party Pays — The Argentine Experience, presentation at IBC CPP
Conference, Miami Beach, FL, Dec. 7, 1998.
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need to be addressed: (1) technical standards to control leakage;’’ (2) calling party notification
to protect consumers;”® and (3) arrangements for reasonably priced billing and collection
services.”® The technical standards to collect and pass information needed to bill the calling
party for calls to a wireless phone are being developed by an industry group, based on a
working paper developed through CTIA and released in January 1998.%° There has been no
indication in the comments that the Commission needs to intervene in this process.

27. Based on the record to this point, it appears that the lack of a nationwide
notification has hindered successful CPP offerings in this country. The record strongly
supports the conclusion that some effective form of calling party notification is critically
important to avoid consumer confusion with CMRS provider introduction of CPP offerings.
Further, the comments almost unanimously indicate that without a uniform notification
system, conflicting state notifications would increase consumer confusion about calls to CPP
subscribers if CPP were to be implemented more widely. Another consequence of conflicting
notifications would be increased costs to wireless carriers in their efforts to provide
notifications to calling parties in different jurisdictions. We believe that it is essential to
develop a uniform notification system, in cooperation with the states, and we seek comment
on what elements that notification system should contain.

28. Although the record with respect to billing and collection issues contains a variety
of views, some commenters suggest that the Commission may need to act to ensure that
CMRS carriers have access to billing and collection services.®' There is disagreement among
the commenters about the need for Commission intervention to resolve this problem.
Although there is evidence to suggest that CPP cannot be offered effectively on a nationwide
basis unless billing and collection services can be obtained from the LEC that serves the
calling party,® a number of commenters point to the availability of various alternatives to
LEC billing and collection, such as credit cards, third party clearing houses, and other utility

57 See, e. g., GTE Comments to NOI at 13; AirTouch Comments to NOI at 25; Bell Atlantic Comments to
NOI at 3.

%8 See e.g., CTIA Comments to NOI at 6-7; Sprint Spectrum Comments to NOI at 11.
*® See, e.g., AirTouch Comments to NOI at 18, Omnipoint Comments to NOI at 15.
% CTIA, SERVICE DESCRIPTION FOR CALLING PARTY PAYS (CTIA Working Paper, Jan. 1998).

¢! See, e.g. AirTouch comments to NOI at 17-24; Vanguard Comments to NOI at 2-3; Omnipoint Reply
Comments to NOI at 3-4,

¢ See, e.g., AirTouch Comments to NOI at 17-18; Omnipoint Comments to NOI at 7.
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companies that serve the same customers,” as alternative approaches.* As discussed below,”
we seek comment on the need for Commission regulation of LEC billing and collection
services, and the legal basis for such action. o

29. In sum, it is our tentative view that it is in the public interest for the Commission
to adopt limited rules with respect to CPP. Despite interest in CPP by a number of wireless
carriers over a fairly long period, CPP has made only modest inroads into the predominant
“called party pays” regime in the United States. We believe this may be a result of a
combination of problems, including calling party notification and billing and collection. It is
our desire to remove possible obstacles to CPP, so that all consumers, including those with
disabilities, will have an opportunity to choose to use CPP offerings. Only in this way will
carriers have the opportunity to initiate broad scale CPP offerings and allow consumers in the
marketplace to determine the “real world” benefits of CPP.

B. Calling Party Notification
1. The Need for Effective Nationwide Calling Party Notification

30. It is clear that some effective form of calling party notification is critically
important to avoid consumer confusion with any widescale CMRS provider introduction of
CPP offerings.*® A threshold issue concerning notification is whether there should be a
uniform nationwide standard that specifies the manner in which a CMRS carrier must indicate
to a caller that the caller will be billed for his or her call to the CMRS phone or pager. A
second issue is how to develop and implement such a notification standard, particularly how
we may incorporate the knowledge and concerns of the states with regard to consumer
notification and protection.

31. -The record of comments received from the Notice of Inquiry and the CTIA
Petition supports the need to develop and implement a uniform, nationwide notification
system to support possible large-scale CPP offerings. Such a notification would provide
notice to calling parties that they are placing a CPP call and, therefore, that they will be billed
for the charges associated with the CPP call. CTIA argues that a uniform national consumer
notification program is needed to minimize caller confusion, to ensure the growth of CPP, and

* See e.g., AT&T Wireless Comments to NOI at 2-3; BellSouth Reply Comments to CTIA Petition at 6.

* For instance, CTIA does not ask the FCC to regulate billing and collection. CTI4 Letter, Dec. 16, 1998.
See also CTIA Reply Comments to NOI at 5-6, asserting that it is not necessary at this time to require the LECs
to provide billing and collection services for CPP when they only need to provide the data necessary for billing.

. ¥ See below paras. 55-68.
% See, e.g., Ohio PUC Comments to CTIA Petition at 8-10; WUTC Comments to NOI at 4-6.
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to minimize the cost to wireless carriers of providing such notifications.”” Commenters have
claimed that the fact that a large number of CMRS providers serve multistate areas argues for
a single notification to eliminate the possibility of conflicting notification requirements. For
instance, CTIA notes that 82 percent of MTA-based PCS license areas and 23 percent of the
BTA-based PCS license areas are interstate and that there is significant operation of CMRS
across state boundaries.®® Where a call originates in one state and is terminated in a second
state, problems easily could arise if the notification requirements in the two states involved
were not the same. Bell Atlantic cites its Washington-Baltimore system as an example of a
system that overlaps three jurisdictions and could, therefore, be subject to three different and
potentially conflicting notification requirements.* According to CTIA, different state
regulations would require CMRS carriers to program each state’s individual notification
requirements into each one of their switches.”

32. Similarly, Vanguard asserts that state regulation of CPP would create unsolvable
practical problems, especially for traffic that has multiple jurisdictional components and,
consequently, a patchwork of fifty state regulations would impede development of CPP.”!

U S West asserts that if a state were to require that a blocking capability be provided to the
calling party, the notification process would be sufficiently expensive for some CMRS carriers
to preclude regional or nationwide implementation of CPP service.” U S West explains that
it currently offers only a generic announcement for CPP because of the significant cost of
implementing unique announcements for each carrier and each state.” A single notification
would also facilitate industry-wide initiatives to educate the calling public about CPP.” The
WUTC endorses an FCC effort to establish a uniform national approach, finding precedent in
the uniform rules that govern how callers accept charges associated with 900 services and

¢ CTIA Reply Comments to NOI at 7.
¢ CTIA Comments to NOI at 17-24.

¢ Bell Atlantic Reply Comments to NOI at 2.

® CTIA Comments to NOI at 22-23, citing TCA Cablevision of Oakland Count, Inc. Petition for Declaratory
Ruling, Preemption and Other Relief Pursuant to 47 U.S.C. Secs. 541, 544(e), and 253, CSR-4790, Memorandum
Opinion and Order, 12 FCC Recd 21396, 21442 (para. 106) (1997).
7! See Vanguard Comments to NOI at 12; see also CTIA Comments to NOI at 3.
™ See U S West Comments to NOI at 5 & n.4.
. ® U S West Comments to NOI at 5.

4 See CTIA Comments to CTIA Petition at 3.
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noting its own lack of authority to protect consumers sufficiently.” The Ohio PUC, however,
recommends that we adopt only a minimum standard regarding calling party notification and
permit states to adopt additional requirements.” .

33. We agree with the commenters that a uniform nationwide notification system that
would apply to all calls is necessary to facilitate the implementation of CPP. Based on the
record, we find that such a notification would significantly alleviate confusion on the part of
calling parties by providing them the capability to make an informed decision on whether to
proceed with completing the call. In addition, as several commenters submit, a uniform
nationwide standard for notification announcement would likely minimize the cost to wireless
carriers of providing a notification, especially where they service multistate areas. We seek
comment on what additional consumer protection measures states could take that would be
consistent with a uniform notification announcement and within the scope of their authority to
protect consumers. Such measures might consist of billing inserts and other means to educate
consumers.

2. Implementation

34. We believe that we have jurisdiction to implement a uniform nationwide
notification under Sections 201(b) and Section 332(c)(3)(A) of the Act.” In addition, we
recognize the traditional role of the states in the areas of consumer notification and protection.
Indeed Section 332(c)(3)(A) provides that States may regulate “other terms and conditions”
of any CMRS service.”

35. In the record before us, AT&T Wireless asserts that although the states retain
general jurisdiction over consumer protection issues under Section 332(c)(3),” the
Commission retains a strong interest in ensuring that any CPP regulation does not frustrate the

”* WUTC Comments to NOI at 6.

7 Ohio PUC Comments to CTIA Petition at 10.

7 47 U.S.C. §§ 201(b), 332(c)(3)(A).

78 See 47 U.S.C. § 332(c)(3)(A); see also House Report at 261 (explaining that other “terms and conditions”
of CMRS include such matters as customer billing information and practices, billing disputes and “other
consumer protection matters.”).

. AT&T Wireless NOI Comments at 6, citing House Report at 261 (explaining that other “terms and

conditions” of CMRS include such matters as customer billing information and practices, billing disputes and
“other consumer protection matters.”).
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Congressional mandate for national, uniform treatment of CMRS.® AT&T Wireless also
contends that the Commission should prescribe uniform consumer protection rules to ensure
that states do not impede CPP implementation by adopting inconsistent rules that would
adversely effect CMRS carriers serving multiple states within a single system.®' Other
commenters suggest that the states should be able to continue in their traditional role of
protecting consumers from deceptive trade practices, for example, ensuring that consumers are
not billed for CPP services in a false or misleading manner.®?> Motorola recommends that the
Commission should include state PUCs in an effort to develop a national notification
procedure, but should not require that all states agree on the procedure selected.®

36. The Communications Act establishes as a primary mission of the Commission
regulation of interstate and foreign communication so as to make available to all the people of
the United States a rapid, efficient Nation-wide, and world-wide wire and radio
communications service.** We also note that Section 201(b) declares unlawful any unjust and
unreasonable practices, which clearly governs CMRS calls that originate and terminate in
different states.®* In addition, based on our determination that CPP is a form of CMRS, we
believe that we may have authority under Section 332 of the Act to establish uniform rules in
furtherance of our statutory mandate to “establish a federal regulatory framework to govern

% See id. citing to House Report at 260 and to Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, 11 FCC Red 15499, 15298,
16006 (paras. 861, 1025) (1996) (Local Competition Order). See also Sprint Spectrum Comments to NOI at 17-
19.

¥ AT&T Comments to NOI at 6-7.
82 See Motorola Comments to NOI at 15; PCIA Comments to NOI at 9.
¥ Motorola Comments to NOI at 17.
J#47US.C. §151.
47 U.S.C. § 201(b).
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the offering of all [CMRS].”* In the alternative, we also seek comment on other
jurisdictional grounds for establishing a uniform nationwide system for CPP notification.”’

37. We further recognize, however, as the record reflects, that the states have a
legitimate interest, pursuant to the “other terms and conditions” exception provided by Section
332(c)(3)(A),*® to regulate matters concerning aspects of consumer protection involved, e.g.,
in customer billing practices.® :

38. We also note that in some states, the imposition of a nationwide calling party
notification may be the only effective notification option available. For example, some state
regulatory agencies may be limited by state law in imposing notification requirements with
respect to CMRS regulation. WUTC indicates that it would welcome Commission
involvement in establishing a uniform notification system due to its lack of authority to
require a notification that includes the per-minute rates for CPP calls.”

39. Consistent with the suggestion of Motorola and others for cooperation with the
states,”’ we believe that a process should be initiated that considers the role and interest of the
states in consumer protection. We invite comment on how the Commission might tailor a
nationwide notification system that would provide the states a way, consistent with statutory

¥ H.R. Conf. Rep. No. 103-213 at 490 (1993). See CTIA Comments to NOI at 20, n. 42 (referring to this
report in arguing for a nationwide notification, and also, referring to the Senate version, Sec. 402(13)). CTIA
also suggests that notification is integral to our authority over CMRS rate regulation under Section 332 of the
Act. Indeed, a key objective of CPP notification is to provide the caller with information about the rates, terms,
and conditions of the CPP call so that the caller can make an informed decision regarding whether to complete
the call. To the extent that rate information is included in the notification, we seek comment on whether the
agency with authority over rates also has authority over the system to communicate these rates to consumers. At
the same time; we seek comment on whether the provision of rate information to the public should be linked to
the billing of the charge for the service. See AT&T v. Central Office Tel., 118 S. Ct. 1956, 1963 (1998)
(observing that rates do not exist in isolation, as they have meaning only when one knows the services to which
they are attached). We believe the connection between rates and billing through the process of notification is
valid regardless of whether the filed-rate doctrine is implicated.

¥ For example, CTIA contends that “the Commission retains jurisdiction to ensure that inconsistent State

regulation does not thwart uniformity of nationwide CPP notification mechanisms” See CTIA Comments to NOI
at 17-18 & n.37 (citing Louisiana Public Service Commission v. FCC, 476 U.S. 355, 374 (1986)).

¥ See 47 U.S.C. § 332(c)(3XA).
% See House Report at 261. ‘
% WUTC Comments to NOI at 2 & n.1, 5.

°! See Motorola Comments to NOI at 17; PCIA Comments to NOI at 10 (concerning action based on the
comity between the Commission and the States).
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authority, to protect intrastate interests in a manner that would not conflict with the
nationwide benefits of a uniform notification system for CPP. We direct the Bureau to work
actively with the states, through NARUC,” as well as with interested wireless industry and
consumer representatives, to seek to develop a consensus implementation of our calling party
notification proposal.

3. Proposed Means and Content of Calling Party Notification

40. We here seek to ensure calling party notification that protects all consumers,
including those with disabilities, that reflects the knowledge and experience of the states, and
that can be implemented on a cost-effective basis.

41. The Notice of Inquiry sought information regarding how the calling party can best
be informed of charges for calls to CMRS subscribers, including the magnitude of the
charges.”® Commenters suggest a variety of forms of notification that contain different
information. Omnipoint suggests the use of an Numbering Plan Area (NPA) code to alert the
calling party that a call is being made to a wireless phone.* Others suggest a specific Service
Area Code (SAC) for CPP calls.”” CTIA submits that an educational message may be
necessary, at least for a trial period of 18-24 months, until consumers become accustomed to
CPP.* Thereafter, they suggest, a distinctive tone that would identify that a call is being
made to a wireless phone could be provided.”” Several other parties assert that the use of 1+
dialing, as is done now in several areas of the U.S., or a unique tone would not be sufficient
to notify consumers.”® They suggest that a message be provided to the calling party that
would contain, among other information, a statement that a call is being made to a wireless
phone, notice of an additional charge involved, and a simple means to obtain additional

2 We note that Commission staff has briefed state staff members of the NARUC Communications
Subcommittee about CPP issues, such as notification and billing and coliection.

% See NOI, 12 FCC Rcd at 17701 (para. 21).

* Omnipoint Comments to NOI at 3.

% See Ad Hoc Reply Comments to NOI at 7-8; MCI Reply Comments to NOI at 2.
% CTIA Comments to NOI a;I 7-12.

" See CTIA Comments to NOI at 7-12; Omnipoint Comments to NOI at 24.

o Omnipoint Comments to NOI at 25; Ohio PUC Comments to CTIA Petition at 9-10; Ad Hoc Reply
Comments to CTIA Petition at 8, 11.
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information about the CPP call, such as a toll-free telephone number.” Others urge including
notice of the charge for a CPP call, as well as the opportunity to terminate or block the call
after the notification has been provided.'® BAM proposes to use a CPP notification that
includes: the name of the carrier; the per-minute charge; and notice that the caller may hang
up if they do not wish to accept the charge.'”” WUTC has commented that it believes a
detailed uniform, nationwide consumer notification that includes rate information is necessary
and desirable.'”

42. As discussed above, we intend to develop a uniform notification announcement in
cooperation with the states, consumers, and industry representatives. In order to further these
discussions, we propose that the calling party notification for CPP should consist of a verbal
message provided by the CMRS provider to the calling party. Because CPP will represent a
significant change to consumers calling a wireless telephone or pager, we believe that initially
it is important that notification include the following elements:

(1) Notice that the calling party is making a call to a wireless phone subscriber that
has chosen the CPP option, and that the calling party therefore will be
responsible for payment of airtime charges.

(2) Identification of the CMRS provider.

(3) The per minute rate, and other charges, that the calling party will be charged by
the CMRS provider.

(4) Notice that the calling party will have an opportunity to terminate the call prior
to incurring any charges.

43. - These elements reflect our tentative agreement with the Ohio PUC, the WUTC,
and others that a notification that does not include rate information would be an ineffective
means of providing callers with sufficient information to make an informed decision about
placing a call to a CPP subscriber. Although we acknowledge that specific rate information

% See Omnipoint Comments to NOI at 24-25; WUTC Comments to NOI at 5; Rural Cellular Association
Comments to CTIA Petition at 2. See also, Petro Com Comments to CTIA Petition at 2 (recommending the
provision of a toll free number to the calling party).

1% Omnipoint Comments to NOI at 25; WUTC Comments to NOI at 5; Ohio PUC Comments to CTIA
Petition at 9-11.

"' BAM Letter, Feb. 4, 1999 at 2-3. BAM further seeks a ruling that their proposed notification system
provides adequate information to calling parties and is just and reasonable. Id at 5. See above note 10.

12 WUTC Comments to NOI at 5.
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may be superfluous in certain situations, such as cases in which the calling party would not
intend to complete any call (regardless of the rate) for which he or she would be obligated to
pay an additional charge, it is our tentative view that rate information would be considered
relevant by a substantial majority of calling parties — common sense tells us that most people
would be reluctant to undertake responsibility for paying for the call without some
information about the amount of the payment. The rate information would have to include all
of the additional charges billed by the CMRS provider to the calling party for the call. For
example, we understand that CPP offerings envisioned by CMRS providers would include per
minute charges for terminating airtime. It is possible that a CMRS provider may also include
in its charges to the calling party other charges now paid by the CMRS subscriber receiving
the call, for instance, for roaming or for long-distance service. If so, the calling party
notification must include all of the per minute and other charges to be billed to the calling
party. In this regard, it may be the case that the provision of rate information would serve as
an effective means to facilitate CPP, because calling parties would be more inclined to
complete CPP calls than they might be if they were left to guess what they would be billed
for the call, to the extent they would deem the quoted rate as reasonable. We seek comment
on this element in a proposed notification system.

44. We also seek comment on the desirability of moving to a simpler, more
streamlined notification system that would not include rate information, after consumers have
become accustomed to CPP and are aware of the additional charges involved.'” For example,
CTIA has suggested that after 18-24 months of a specific CPP notification message combined
with a distinctive tone, consumers could be notified of a CPP call only with a distinctive
tone.'™ We also seek comment on whether our proposed method of notification, as well as
the simpler version described above, will be accessible to people with disabilities. For
example, are there any notification problems that are unique to the placement of CPP calls
through a TRS center, or between two TTYs, that need to be addressed?'”® We also request
proposed solutions to-any problems that are identified.

4. Other Notification Options

45. We also seek comment on other options for ensuring that calling parties have
adequate notification — options that would be in place of, or in addition to our proposed

'9 A potential problem with a tone notification that does not provide rate information is the concern,
discussed at paras. 53-54, that callers may be charged excessive rates for calls to CPP subscribers.

1% CTIA Comments to NOI at 7.

'% TRS enables individuals with hearing or speech disabilities who use a TTY to communicate by telephone
with individuals without a TTY. See Part 64, Subpart F of the Commission’s Rules, 47 C.F.R. pt. 64, subpt. F.
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notification described above.'” There are a number of notification options being used in
states, such as Arizona, where CPP is now being offered. Some carriers rely on 1+ dialing as
the means to indicate to the caller that a toll is involved. Others, such as in the State of
Washington, have dedicated NXX'" codes for CPP subscribers. The CPP trial that AT&T
conducted in Minnesota used special numbers with a 500 SAC to identify the number as a
CPP call. We seek comment on what additional notification measures states might be able to
adopt that would not conflict with the uniform nationwide notification we propose above.

46. Comments have been received that suggest a unique service code would be an
effective approach because it would mean that CPP calls would be readily identifiable, and
would enable telephone switches and private branch exchanges (PBXs) to easily identify such
calls.'"™ We recognize that businesses need to restrict the ability of telephone users to make
various types of billable calls from certain lines (e.g., toll restricted lines on PBXs). Today,
the area code and/or the office code is used as the basis for the switch to determine which
calls can be made from a restricted line. CPP introduces a new type of billable call. At least
one party expresses a concern that, absent readily identifiable CPP numbers, many PBX
systems will be unable to block this new category of “toll” calls.!” They indicate that
without the ability to screen, block, or account for CPP charges if a call is completed, the
PBX users may incur unrecoverable financial losses for calls placed on their premises.'® We
seek comment that will enable us to quantify the extent of these possible financial losses.
Specifically, how many companies and other organizations use PBXs or Centrex and could be
adversely affected by the broader implementation of CPP? What are the projected potential
losses they might incur because of the inability to identify calls beings placed from their
systems to CPP subscribers? What costs will these companies and organizations incur in
upgrading their PBXs or Centrexes to block CPP calls? Finally, what is the technical
feasibility of implementing such a blocking solution? We seek comment on these questions.

47. ‘We also seek comment on the ways businesses and other organizations can meet
the need for restricted access just noted, particularly if the telecommunications industry moves
to more widespread number portability. In light of the number portability, number pooling,
and other signaling system based solutions, we seek comments on the viability of signaling

1% See above para. 30.

%7 NXX is the three-digit number identifying the central office. See Section 52.7(c) of the Commission’s
Rules, 47 C.F.R. §52.7(c).

' See, e.g., Ad Hoc Reply Comments to NOI at 7-8; Omnipoint Comments to NOI at 3, 23-24.
. ' Ad Hoc Reply Comments to NOI at 7-8.
"9 1d at 2.
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solutions, perhaps combined with line class codes.'!"! Commenters should address the viability
of proposed solutions and whether the solutions can be implemented with current network
capabilities or not. Finally, we seek comment on whether establishing service codes would
sufficiently address these issues. We also seek comment on the impact on business users,
who use restricted access, if we were not to establish dedicated service codes. Through these
focused comments, we hope to build a record on this important issue that will enable us to
develop the best possible solution when we adopt a Report and Order in this proceeding.

48. Omnipoint suggests the use of “Easily Recognizable Numbering Plan Area Codes”
(ERCs) for large carriers and another code (distinct NXXs within a mobile-only NPA) to be
shared by smaller carriers.'”” CTIA points out, however, that a unique CPP area code as a
substitute for a notification message would discriminate against smaller carriers and provide
inconsistent notification to all callers. In addition, CTIA argues that, as the Commission
continues to consider area code relief issues and number utilization, it is unsound to consider
an NPA measure that would only exacerbate area code depletion.'” Omnipoint alternatively
suggests that a single NPA could be allocated to a group in large geographical areas without
raising issues of NPA exhaust.'" Omnipoint submits that it may be appropriate to allocate
separate NPAs for each type of CMRS service — cellular, paging — to inform calling parties
of the type of service.'” Source One uses a nationwide single, toll-free number to access its
Paging Party Pays (PPP) offering, because it eliminates the complication of multiple routing
and pricing structures in using regional LECs for billing and collection.'’® The caller then is
provided a notification that informs them that they are paging a PPP subscriber, and that a
specified charge will appear on their telephone bill if they proceed with the call.''” We seek
comment on the desirability of establishing a dedicated service code or codes to assign to CPP
subscribers so that callers may more readily identify a CPP call. We also seek comment on
whether it is necessary or desirable to treat the notification for paging the same as mobile
telephony. In particular, requiring the use of a distinct code would appear to be unworkable

"' A line class code is a code used at the PBX or Centrex switch to restrict a specific number within the
PBX or Centrex sysiem from making a particular type of call.

' See Omnipoint Comments to NOI at 3 & n.4, 23-24; Omnipoint Comments to CTIA Petition at 8-9 &
n.13.

'* CTIA Reply Comments to CTIA Petition at 7-8.
""* Omnipoint Comments to NOI at 23-24.
''* Omnipoint Comments to NOI at 23-24.
. '"® Source One Comments to NOI at 5-6.
"7 Id. at 6.
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in the context of the Source One approach to CPP."'® Therefore, we solicit comments that
address the best ways of balancing the need for a uniform CPP notification approach using
special numbering codes, with the need to work within the special operating constraints of
paging carriers. Although such specially assigned telephone numbers could be used as the
sole means of notifying consumers that they are calling a CPP number, we tentatively
conclude that even were we to establish special numbers, they should serve to supplement the
above notification system, not replace it. We seek comment on this tentative conclusion.
Finally, we seek comment on the effect of calling party notification through assignment of
numbering codes on number exhaust and number portablhty, and on possible means to
mitigate any significant negative effects.

49. We find that we have the jurisdiction to establish calling party notification
through dedicated numbering codes pursuant to Section 251(e)(1), which confers exclusive
jurisdiction on the Commission over the North American Numbering Plan as it pertains to the
United States, along with the power to delegate to the states certain portions of this
jurisdiction.!”® The Notice of Inquiry record indicates that the Commission could rely on this
provision if it were to implement a CPP notification scheme based on “1+dialing” or use of
specialized area codes. CTIA also argues that the Commission could use its jurisdiction over
numbering to preempt states from establishing inconsistent numbering schemes as the basis for
CPP notification at the state level.’® Without prejudging the issue of whether numbering
would be an appropriate method of CPP notification,'?" we tentatively conclude that Section
251 of the Act does provide a jurisdictional basis to implement such a method, and we invite
comment on this tentative conclusion.

""" Id. at 5. Another paging carrier, FreePage, uses a pay-per-call SAC to provide PPP in New York City.
FreePage Comments to NOI at 1.

'"? Section 251(e)(1) states that “[the Commission shall have exclusive jurisdiction over those portions of the
North American Numbering Plan.that pertains to the United States . . . .” 47 U.S.C. § 251(e)1).

"9 CTIA Comments to NOI at 12, n.25; see also Source One Comments to NOI at 5-6; Sprint Spectrum
Comments to NOI at 4.

'*' Numbering Resource Optimization, CC Docket No. 99-200, Notice of Proposed Rulemaking, FCC 99-122
(released June 2, 1999).
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5. Privity of Contract

50. In the Notice of Inquiry we sought comment regarding the need for CMRS
carriers to create a contractual obligation for calling parties, who are not subscribers of the
CMRS carriers, to pay for CPP calls.'? CTIA suggests in its comments'? and in a December
16, 1998, letter to Chairman Kennard,'** that “informational tariffs” for CPP may ensure an
enforceable agreement or an implied-in-fact contract between the calling party and the CMRS
carrier, and to notify consumers of the liability limits granted to common carriers, including
CMRS carriers, under Title II of the Communications Act. CTIA presents several options in
its December letter, including “normal” tariff filings under Section 203,'** the filing of
informational tariffs under Section 211,'* or the filing of periodic informational reports about
CPP under Section 219."” ' BAM asserts that if a calling party completes a call to a CPP
number after being notified of the charge and being given an opportunity to hang up without
incurring a charge, they have given informed consent that obligates them to pay for the
service.'”

51. We note that in a 1997 decision regarding “casual calling” we suggested that
carriers have reasonable options other than tariffs to establish contractual relationships with
casual callers that would legally obligate such callers to pay for their services, and that
providing the caller the rates, terms, and conditions prior to the completion of a call would
establish an enforceable contract between the caller and the carrier.'*® We believe that these
same principles may apply in the context of CPP.

122 NOI, 12 FCC Rcd at 17701 (para. 21). Some wireless calling parties could be subscribers of the CMRS
carrier serving the called party. In such a case, creating a contractual obligation could be done in the context of
the calling party’s agreement with the CMRS carrier.

'Z CTIA Comments to NOI at 23-27.

'2¢ CTIA Letter, Dec. 16, 1998.

125 47 C.F.R. § 203.

1247 C.F.R. § 211.

177 47 C.F.R. § 219.

1 CTIA Letter, Dec. 16, 1998.

. 12 BAM Letter, Feb. 4, 1999 at 4.

1% Casual Calling Reconsideration, 12 FCC Red at 15031-32 (para. 28).
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52. We seek comment on whether